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DETAILED ACTION 
Introduction 

1 . The following is a non-final office action in response to the application filed June 
14, 2007. Claims 31-48 are now pending. 

Continued Examination Under 37 CFR 1.114 

2. A request for continued examination under 37 CFR 1.114, including the fee set 
forth in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1.17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on June 
14, 2007 has been entered. 

Priority 

3. Acknowledgment is made of applicant's claim for foreign priority based on an 
application filed in Finland on April 24, 2001. It is noted, however, that applicant has not 
filed a certified copy of the 20010838 application as required by 35 U.S.C. 119(b). 
Applicant is reminded to file this certified copy in order to maintain a priority date of April 
24, 2001. 

Response to Amendments 

4. Applicants' cancellation of claims 1 1-30 is acknowledged. Applicants' 
submission of new claims 31-48 is acknowledged. 

Response to Arguments 

5. Applicants' arguments filed on June 14, 2007 have been fully considered but are 
not found persuasive. Applicants argue i) claims 31 and 40 accomplish a method and 
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apparatus for controlling an optimizing process, ii) the step of "determining a radius 
length" is clear and definite, iii) the steps of "summing vectorally said plurality of line 
segments plotted on a scale; and dividing said vector sum by said radius length" is clear 
and definite, iv) the recited method is specific, v) Locke fails to teach the limitations of 
independent claims 31 and 40, vi) there is no motivation to modify Locke to include the 
step of "determining a radius length", vii) there is no motivation to modify Locke to 
include the feature of "calculating an angle", and viii) there is no motivation to modify 
Locke to include the step of summing the line segments. 

In response to Applicants' argument claims 31 and 40 accomplish a method and 
apparatus for controlling an optimizing process, Examiner respectfully disagrees. 
Applicants generally allege that the recited limitations can be used to optimize a 
process, however, the recited steps only call for determining a probability value. Merely 
determining a probability value does not clearly optimize a process. Since the claims 
fail to recite a specific type of application that is being controlled and optimized, the 
mere determination of a probability value does not necessarily optimize a general claim 
to optimize. 

In response to Applicants' argument the step of "determining a radius length" is 
clear and definite, Examiner respectfully disagrees. Applicants specifically allege that 
figure 5 and formula 4 clearly illustrate the determination of a radius. Figure 5 only 
depicts a scale with plotted points Applicants are alleging are a radius. Formula 4 
suggests that a radius is determined by multiplying a number of group members and a 
chosen maximum. It is unclear as to how the result of such a mathematical step is a 
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radius. Furthermore, Applicants specifically argue that the use of group members is 
only one potential embodiment of the present invention, thus it is unclear as to how 
such a specific algorithm can be applied to such broad claim language. 

In response to Applicants' argument the steps of "summing vectorally said 
plurality of line segments plotted on a scale; and dividing said vector sum by said radius 
length" is clear and definite, Examiner respectfully disagrees. Applicants specifically 
argue that Figure 5 and formula 6 clearly illustrate the performance of these steps. 
However, formula since fails to even use the determined radius value. Formula 6 
describes the calculation of a total competence value by summing a probability value 
and some commitment value. Regardless, formula 6 fails to enable the calculation of a 
probability value. Even if formula 1 teaches the determination of a probability value, it 
does not do so in the manner recited by the present claims (i.e. there is no vectoral 
summation in formula 1). Thus, Applicants' mere allegation that formula 6 and figure 5 
clearly illustrate this feature is incorrect and still renders the recitation of the present 
method and apparatus steps vague and indefinite. 

In response to Applicants' argument the recited method is specific and therefore 
useful, Examiner respectfully disagrees. Applicants even concede that the present 
invention can be broadly applied to any process (see June 14, 2007 Remarks page 7 
and 11). Thus the present invention is not specific and fails to satisfy the useful prong 
of 35 U.S.C. 101. Furthermore, the present claims are not tangible. Applicants 
generally allege that the recited claims satisfy 35 U.S.C. 101 without specifically 
pointing out how the claims are useful (specific) and tangible. Examiner maintains that 
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the present invention fails to recite specific and credible results and fails to recite a 
tangible result and therefore fails to satisfy the useful, concrete and tangible 
requirements of 35 U.S.C. 1 01 . Examiner further notes the additional discussion of the 
present claims in view of the mathematical algorithm per se judicial exception discussed 
below. 

In response to Applicants' argument Locke fails to teach the limitations of 
independent claims 31 and 40, Examiner respectfully disagree. Applicants provided a 
general summary of the method of the present invention and a general summary of 
Locke and then generally allege that Locke fails to teach independent claims 31 and 40. 
Thus, Applicant's arguments fail to comply with 37 CFR 1.111(b) because they amount 
to a general allegation that the claims define a patentable invention without specifically 
pointing out how the language of the claims patentably distinguishes them from the 
references. 

In response to Applicants' argument there is no motivation to modify Locke to 
include the step of "determining a radius length", Examiner respectfully disagrees. 
Since Locke is concerned with optimizing a process, it would be obvious to one of 
ordinary skill in the art to modify the teachings of Locke in order to determine a radius 
length and to finally calculate a probability value that can be used to optimize a process. 
As discussed above, the determination of a probability value is vague and indefinite to 
the point where it appears that the calculation of a radius value is merely the 
multiplication of pre-determined and collected data values in order to determine a 
probability value. Thus, one of ordinary skill in the art would be motivated to modify 
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Locke to determine the radius value (i.e. some value representing the product of a fixed 
value and a collected value). 

In response to Applicants' argument there is no motivation to modify Locke to 
include the feature of "calculating an angle", Examiner respectfully disagrees. This 
argument is moot because Applicants' have amended to not include this step in the 
newly recited claims. 

In response to Applicants' argument there is no motivation to modify Locke to 
include the step of summing the line segments, Examiner respectfully disagrees. 
Examiner agree with Applicants that this argument is the same as the argument 
directed towards "determining a radius" and therefore directs Applicants to the 
discussion of this rejection above. Examiner further notes that it appears that 
Applicants are alleging that formula 6 controls the determination of the probability value, 
however, the formula 6 is not clearly represented in the recitation of the claims. If 
Applicants are attempting to claims formula 6, Examiner notes that Applicants should 
recite all of the elements of formula 6. 

Examiner notes the following discussion of Official Notice taken from the MPEP: 

To adequately traverse such a finding, an applicant must specifically 
point out the supposed errors in the examiner's action, which would 
include stating why the noticed fact is not considered to be common 
knowledge or well-known in the art. See 37 CFR 1.111(b). See also 
Chevenard, 139 F.2d at 713, 60 USPQ at 241 ("[l]n the absence of any 
demand by appellant for the examiner to produce authority for his 
statement, we will not consider this contention."). A general allegation 
that the claims define a patentable invention without any reference to the 
examiner's assertion of official notice would be inadequate. If applicant 
adequately traverses the examiner's assertion of official notice, the 
examiner must provide documentary evidence in the next Office action if 
the rejection is to be maintained. See 37 CFR 1.104(c)(2). See also 
Zurko, 258 F.3d at 1386, 59 USPQ2d at 1697 ("[T]he Board [or 
examiner] must point to some concrete evidence in the record in support 
of these findings" to satisfy the substantial evidence test). If the examiner 
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is relying on personal knowledge to support the finding of what is known 
in the art, the examiner must provide an affidavit or declaration setting 
forth specific factual statements and explanation to support the finding. 
See 37 CFR 1.104(d)(2). If applicant does not traverse the examiner's 
assertion of official notice or applicant's traverse is not adequate, the 
examiner should clearly indicate in the next Office action that the 
common knowledge or well-known in the art statement is taken to be 
admitted prior art because applicant either failed to traverse the 
examiner's assertion of official notice or that the traverse was 
inadequate. If the traverse was inadequate, the examiner should include 
an explanation as to why it was inadequate. (MPEP § 2144.03(C)) 

Applicants have not "specifically point[ed] out the supposed errors in the 

examiner's action, which would include stating why the noticed fact is not considered to 

. be common knowledge or well-known in the art." For these reasons, the steps to 

determine a radius by multiplying two values, to divide a sum of data values by a value 

that is the result of a data value multiplied by a fixed pre-determined constant, and to 

display values, including line segments and probability values, after the determination of 

these values has been complete are taken to be admitted prior art because Applicant's 

traversal was inadequate. 

Claim Rejections - 35 USC §112 

6. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

7. Claims 31-48 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claims 31 and 40 recite a method and a system for controlling and optimizing a 
process, however, the result of the body of the claims do not recite a method for 
controlling or optimizing a process. It is unclear how the body of the claims 
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accomplishes the method and system recited. Furthermore, Examiner notes that the 
present invention is directed to the control and optimization of a business process, more 
specifically, the present invention discloses the optimization of a process using the work 
ability of personnel and correlating this factor to the probability of success of the work 
team as per the disclosed specifications of the present invention. Examiner notes that 
the recited limitations of the present invention do not accomplish this set forth method or 
system. Further more, Claims 31 and 40 recite forming a line that represents a 
relationship between the pre-determined maximum value and the first type of 
information. It is unclear what relationship forming this line segment will represent and 
how this line segment is different from the radius. Claims 32-39 and 41-48 recite the 
same subject matter rejected in claims 31 and 40, and therefore are rejected for the 
same reasons discussed above. 

Claims 35 and 44 recite "determining a radius", however, it is unclear from the 
body of the claim exactly how the radius is determined. The body of the claim suggests 
that multiplying a pre-determined maximum value with a first type of information will 
yield a radius, though it is unclear how this will yield a radius. 

Claims 36 and 45 recite "calculating the probability value" summing the line 
segments and dividing the sum by the radius. It is unclear how the line segments are 
summed and are divided by a radius. Furthermore, it is unclear how these 
computations will result in a probability value. 

Claim Rejections - 35 USC § 101 
8. 35 U.S.C. 101 reads as follows: 
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Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

9. Claims 31-44 are rejected under 35 U.S.C. 101. Under the statutory requirement 

of 35 U.S.C. § 101, a claimed invention must produce a useful, concrete, and tangible 

result. For a claim to be useful it must yield a result that is specific, substantial, and 

credible (MPEP § 2107). A concrete result is one that is substantially repeatable, i.e., it 

produces substantially the same result over and over again {In re Swartz, 232 F.3d 862, 

864, 56 USPQ2d 1703, 1704 (Fed Cir. 2000)), In order to be tangible , a claimed 

invention must set forth a practical application that generates a real-world result, i.e., the 

claim must be more than a mere abstraction (Benson, 409 U.S. at 71-72, 175 USPQ at 

676-77). Additionally, a claim may not preempt abstract ideas, laws of nature or natural 

phenomena nor may a claim preempt every "substantial practical application" of an 

abstract idea, law of nature or natural phenomena because it would in practical effect be 

a patent on the judicial exceptions themselves (Gottschalk v. Benson, 409 U.S. 63, 71- 

72 (1972)). (Please refer to the "Interim Guidelines for Examination of Patent 

Applications for Patent Subject Matter Eligibility" for further explanation of the statutory 

requirement of 35 U.S.C. § 101.). 

Claims 31 and 40 merely recite the manipulation of an abstract idea and fail to 

produce a useful result. Claims 31 and 40 recite a "method for controlling and 

optimizing a process", however, the body of the limitation and the steps set forth therein 

fail to produce a "method for controlling and optimizing a process". Because the body of 

the claim fails to accomplish the method set forth in the preamble, claims 31 and 40 fail 

to produce a useful result. 

9 
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Furthermore, claims 31 and 40 merely recites the manipulation of an abstract 
idea and fails to produce a tangible result. Claims 31 and 40 result in "adjusting at least 
one of said inputs of said processes based on the probability value", which is a mere 
abstract idea that does not produce real-world results, therefore result of this step is not 
tangible. Because the results produced by these steps are not tangible, claims 1 1 and 
20 are considered to be directed toward non-statutory subject matter. 

Claims 32-39 and 41-48 recite subject matter already addressed by the 35 
U.S.C. 101 tangibility rejections of claims 31 and 40; therefore the same rejection 
applies to these claims. 

Additionally, claims 31-48 are directed toward a mathematical algorithm perse. 
There is no practical application of the algorithm, thereby rendering the claimed 
invention an abstract idea perse (which is non-statutory under § 101). Consequently, 
the claims fail to produce a result that is useful, concrete, and tangible. Additionally, the 
values, vectors, matrices, and thresholds are so broadly defined that it is not clear how 
they specifically relate to optimizing and controlling a process. The claims are so 
broadly and abstractly written that they attempt to preempt every "substantial practical 
application" (as admitted to by Applicants in the response submitted by Applicants on 
June 14, 2007 pages 7 and 1 1) of an abstract idea, law of nature or natural phenomena 
because it would in practical effect be a patent on the judicial exceptions themselves, 
which is prohibited under § 101. Thus, the broadly and abstractly written claims are 
nothing more than a mere mathematical algorithm per se. 

Claim Rejections - 35 USC § 102 



10 



Application/Control Number: 10/091,762 Page 11 

Art Unit: 3623 

10. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351(a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 

11. Claims 31-34, 39, 40-43, and 48 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Locke (U.S. Patent Publication No. 20020099585). 

As per claim 31 , Locke teaches: 

A method of controlling and optimizing a process comprising: 
Collecting a plurality of initial information based on predetermined criteria 
associated with a process, each of said plurality of initial information having a first 
criteria value associated therewith (see paragraphs 16-24; where the value of the 
cost function is optimized based on managing all of the parameters that affect the 
cost function. All parameters that affect the cost function are input information. For 
example, the replenishment quantity and length of inventory cycle are input 
information.); 

Collecting a plurality of control information for controlling said process, each of 
said plurality of control information having a second criteria value associated 
therewith (see paragraphs 16-24; where the value of the cost function is optimized 
based on managing all of the parameters that affect the cost function. The 
parameters used to optimize the cost function are the second criteria value.); 
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Forming a plurality of line segments representing said plurality of initial 
information, each of said plurality of line segments having a length corresponding to 
said first criteria value of each of said plurality of initial information (see paragraphs 
36-47; where line segments are formed between data points and control points. 
Control points are chosen based on the desired accuracy of the optimization, which 
is the same as the maximum desired value.); 

Plotting each of said plurality of line segments on an equidistant dualistic scale at 
an angle corresponding to at least one of said second criteria values (see 
paragraphs 36-47; where line segments are drawn on the vector scale based on the 
angle between the data points. Control points are generated at the ends of the 
segments, which is the same as the zero point.); 

Calculating a probability value for achieving an expected result from said process 
using said plotted line segments (see paragraphs 35-47 and figures 3-4; where a 
value closest to the pre-determined control point is determined. This point is the 
optimal point.); 

Modifying at least one of said initial information and control information by 
adjusting said plotted line segments on said equidistant scale in response to said 
probability value (see paragraphs 35-47; where the parameters are adjusted to 
determine the optimize the cost function.); and 

Controlling said process using said modified at least one initial information and 
control information (see paragraphs 35-47 and figures 3-4; where the process is 
controlled using the parameters.). 



12 



Application/Control Number: 10/091,762 Page 13 

Art Unit: 3623 

As per claim 32, Locke teaches: 

The method of claim 31 , further comprising: 

Collecting quantitative values from each of said plurality of initial and control 
information (see paragraphs 16-24 and 35; where the value of the cost function is 
optimized based on managing all of the parameters that affect the cost function. All 
parameters that effect the cost function are input information. For example, the 
replenishment quantity and length of inventory cycle are input information.); and 

Averaging said quantitative values associated with each of said plurality of initial 
and control information (see paragraphs 16-24 and 35; where the average of the 
parameters can be incorporated in optimizing the process. In the example provided, 
the SKU is averaged over time in dollars per day.). 

As per claim 33, Locke teaches: 

The method of claim 32, comprising determining said quantitative values 
continuously (see paragraph 36; where discontinuities can be eliminated.). 
As per claim 34, Locke teaches: 

The method of claim 31 , further comprising forming said equidistant scale with a 
substantially 180 degree angle (see figures 3-4; where the vector based scale has a 
180 degree angle.). 

As per claim 39, Locke teaches: 

The method of claim 31, wherein said probability value is a balanced probability 
value describing a likelihood of a team obtaining an optimized process result (see 
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paragraph 51 ; where the system is applied to accelerate the probability of success 
for teams using the system.). 

Claims 40-43 and 48 recite an apparatus embodiment of the method recited in 
claims 31-34 and 39, which is taught by Locke (see paragraph 62). Claims 40-43 and 
48 further recite limitations already addressed by the rejections of claims 31-34 and 39; 
therefore the same rejections apply to these claims. 

Claim Rejections - 35 USC § 103 

12. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

13. Claims 35-38 and 44-47 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Locke (U.S. Patent Publication No. 20020099585). 

As per claim 35, Locke fails to explicitly teach "determining a radius length for 
said vector-based scale by multiplying a pre-determined maximum value associated 
with a plurality of initial information by a number of said plurality of initial information". It 
is old and well-known in the art to determine a radius by multiplying two values. The 
advantage of determining the radius is that it enables one to determine the optimal 
points for the business process. It would have been obvious, at the time of the 
invention, to one of ordinary skill in the art to modify Locke to incorporate the feature 
"determining a radius length for said vector-based scale by multiplying a pre-determined 
maximum value associated with said first type of information by a number of said 
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values" in order to best evaluate the optimal points for the business process, which is a 
goal of Locke (see paragraph 1-3). 

As per claim 36, Locke teaches "calculating the probability value comprises: 
summing vectorally a plurality of line segments plotted on said scale" (see paragraphs 
15 and 25; where a plurality of values are mapped and summed. Line segments 
represent data values of the business process.). Locke fails to explicitly teach "dividing 
said vector sum by said radius length". It is old and well-known in the art to divide a 
sum of data values by a value that is the result of a data value multiplied by a fixed pre- 
determined constant. The advantage of this feature is that it enables a user to 
accurately and properly determine the necessary values in order to optimize the 
process. It would have been obvious, at the time of the invention, to one of ordinary , 
skill in the art to modify Locke to incorporate the feature of "dividing said vector sum by 
said radius length" in order to enable a user to accurately and properly determine the 
necessary values to optimize the process, which is a goal of Locke (see paragraphs 1- 
3). 

As per claim 37, Locke teaches an apparatus, method, and a computer program 
to perform the optimization of a business process (see abstract). Locke further teaches 
determination of optimal values using a plurality of input values and graphic the input 
values and the result values (see paragraphs 16-24 and 35-47 and figures 3-4). Locke 
fails to explicitly teach "displaying said plurality of line segments and said probability 
value in a graphical user interface". It is old and well-known in the art to display values, 
including line segments and probability values, after the determination of these values 
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has been complete. The advantage of displaying the values is that it facilitates a users 
ability to select the appropriate values for use in actual production. It would have been 
obvious, at the time of the invention, to one of ordinary skill in the art to modify Locke to 
incorporate the feature "display said plurality of line segments and said probability value 
in a graphical user interface" in order to facilitate a user's ability to select the appropriate 
values for use in actual production, which is a goal of Locke (see paragraphs 1-3). 

As per claim 38, Locke teaches collecting a first and second type of information 
(see paragraphs 16-24 and 35; where the value of the cost function is optimized based 
on managing all of the parameters that affect the cost function. All parameters that 
effect the cost function are input information. For example, the replenishment quantity 
and length of inventory cycle are input information.). Locke does not expressly teach 
the specific data recited in claim 38; however, these differences are only found in the 
non-functional descriptive material and are not functionally involved in the steps recited 
nor do they alter the recited structural elements. The recited method steps would be 
performed the same regardless of the specific data. Further, the structural elements 
remain the same regardless of the specific data. Thus, this descriptive material will not 
distinguish the claimed invention from the prior art in terms of patentability, see In re 
Gulack, 703 F.2d 1381, 1385, 217 USPQ 401, 404 (Fed Cir. 1983); In re Lowry, 32 
F.3d 1579, 32 USPQ2d 1031 (Fed. Cir. 1994); MPEP b21Q6. 

Claims 44-47 recite an apparatus embodiment of the method recited in claims 
35-38, which is taught by Locke (see paragraph 62). Claims 44-47 further recite 
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limitations already addressed by the rejections of claims 35-38; therefore the same 
rejections apply to these claims. 

Conclusion 

14. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Kalyan K. Deshpande whose telephone number is 
(571)272-5880. The examiner can normally be reached on M-F 8am-5pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tariq Hafiz can be reached on (571) 272-6729. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 




